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RULING

1. The Petitioner herein filed this ated 18™ July, 2017 and

amended on the 20™ November; is brought pursuant

(a) Whether
the Prohik emale Genital Mutilation Act was in

contravention of Articles 19, 21, 32 and 44 of the
Constitution?

(b) Whether or not the rights of women to uphold and
respect their culture has been violated in enacting the
prohibition of Genital Mutilation Act?
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(c) Whether or not the prohibition of Female Genital
Mutilation Act is unconstitutional?

(d) Whether or not the 2nd Respondent was illegally created
and serves to infringe the rights of women as enshrined
in the Constitution?

2. The Petitioner in the end seeks the following reliefs namely:-

(a) A declaration that the legi
provisions of Articles 19,
Constitution in enacti.
Genital Mutilation Act.

ture contravened the
32 and 44 of the
hibition of Female

(b) A declaration th;
Mutilation Act is i s invalid.

1s of the Act

(c)
cumulatively render the
and therefore
(d) Respondent purportedly
al as it was created without
(e) the court deems fit and just to grant.
@

3. As soon as the petition got onto the public domain, several
parties sought to be enjoined into these proceedings. This
court received their Applications and allowed them to come on
board. They consisted of ten interested parties representing

diverse interests. Two amicii were also allowed to participate
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in these proceedings. All these entities filed and exchanged
replying affidavits as well as various documents and briefs and
once this task was accomplished, the parties herein agreed to
team up as clusters and thereafter filed written submissions on
whether this matter ought to be certified as raising substantial

question of law and therefore ought to be heard by an uneven

Kungu filed submissio terested Parties.

The Petitioner and the " are acting in

titution as well as Sections 5, 19, 20 &
21 of the Pro ‘Female Cenital Mutilation Act which
deal with rights of a person to enjoy the highest attainable
standard of health including reproductive health which issues
have not yet been dealt with by any superior court and
therefore its pronouncement will not only affect the women but

also young girls who are below the age of maturity.
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Learned counsel further submitted that the matter is of great
public importance because the fight against female Genital
Mutilation presently occupy a big part of national discourse. It
was also submitted that the rights of girls and women will be
greatly impacted by whatever decision to be made after the
hearing and determination of the substantive issues raised in

the petition which may have a greatybearing on policy and

statutory implications on the mgh th, culture and non

discrimination to the public ¢ cording to the said

Pet No. ‘Chunilal V. Mehta =Vs= Century
Spinning and Manufacturing Co. AIR 1962 SC 1314.

8. Miss Kungu for the 15' — 9™ Interested Parties submitted that the
Petition raises a substantial question of law to be referred to the

Chief Justice to constitute an uneven bench of judges. Reliance

was placed in the case of Katiba Institute =VS=IEBC [2017]
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eKLR where a substantial question of law was described as one
that raises question of law that has not been fully settled and
has a significant impact to the public and is likely to persist if
not fully and finally settled. She submitted that the issues are
complex and will have a bearing on rights of women and girls
as well as regional and international instruments that Kenya has

ratified in the context of the Consti

n and again it raises a
novel question of law which een tackled by other

courts in Kenya. It was als mi 2the petition raises a

placed in the case of Law Society of Kenya =Vs= The
Attorney General & 10 others [2016] eKLR where Lenaola ]
stated that in deciding whether or not to refer a matter, the
court exercises a discretion and in doing so the court should
consider whether the matter is complex, raises a novel point

whether the matter requires substantial amount of time to be
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disposed of and the level of public interest generated by the

petition.

6. I have considered this petition and the submissions presented
on behalf of all the parties. The issue to be determined herein
is whether the petition discloses a substantial question of law to

merit a certification to the effect that the same qualifies to be

pursuant to Article 165 | i which provides as

follows:-

Attorney Genera thers [2012] eKLR the court held as

follows:-

“It is left to the individual judge to satisfy himself or
herself that the matter is substantial to the extent that it
warrants reference to the Chief Justice to appoint an
uneven number of judges not being less than three to
determine the matter.”
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Indeed it is the duty of every single judge to interpret the
Constitution under Article 165 thereof and therefore it is at the
discretion of the Judge to decide whether or not a matter
placed before him or her for determination by parties raises a
substantial question of law to deserve the matter being referred
to the Chief Justice. In the Indian case of Sir Chunilal V.
Mehta =Vs= Century Spinning an anufacturing Co. AIR
1962 SC 1314 the court lai

assessing whether a matter

follows:-

alternative views. If the

well settle is a mere question of applying those
principles or that the plea raised is pulpably absurd, the

question would not be a substantial one.”

In the case of National Gender and Equality Commission =Vs =
Cabinet Secretary Ministry of Interior and Co-ordination of
National Government and 2 others [2016] eKLR Justice Lenaola

w
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(as he then was) laid down some of the relevant factors in

deciding what constitutes a substantial question of law as:-

(i) Whether directly or indirectly it affects the substantial
rights of the parties.
(ii) Whether the question is of general public importance.

(iii) Whether it is an open question in the sense that the

issues have not been settled ronouncements of the
Supreme Court.
(iv) The issue is not fi

) It calls for a di > view.

prtant constitutional issues

"

Prohibition of F nital Mutilation Act. The Petitioner has
clearly sought to assert or exercise the rights to equality and
freedom from discrimination and a right to participate in the
cultural practises of the Community in collaboration with other
of like mind and to eventually enjoy the highest attainable

standard of health including reproductive health. The petition
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raises weighty issues that are of public importance as they
affect the rights of the parties, individuals and more specifically
girls and women and that the determination of this petition will
affect individual protection under the law and rights and
freedoms of girls and women under the Constitution with
regard to cultural practises. Hence it will set a precedent on

the balance between cultural practise

of individuals. In essence the Peti y seeking to enjoy her

eral Kenyans discussing this
;  the Petitioner has now taken the issue
a notch highe'} ting that adult women should be left to
enjoy their rights to culture and to be allowed to conduct
female genital mutilation. The freedom sought is akin to such
expressions as “my dress my choice” “my body my choice” etc.
This has generated a lot of public interest and therefore the
determination that will eventually be made in this petition will

greatly have an impact on the rights of girls and women and
e ————————————eeeeeee e
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which will eventually affect the policies whether statutory or
otherwise on the right to health, culture and non discrimination
to the public generally. There is therefore need to have this
matter heard by an uneven number of judges as the issues
raised relate to substantial questions of law in which the rights
and interest of the parties herein and a larger section of the

public require a final adjudication ov »

qualify as substantial templated under

Article 165(4) of the | ' unction with

G, AF S ONE
Dated and deli HAKOS this ..../day of ...."........ 2018.

|

~

D.K. KEMEI

JUDGE
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