
1. Who were the parties?
The petitioners were KELIN, people living with HIV 
and HIV-negative spouse.

The first petitioner was a man living with HIV who had been 
charged with a crime under section 26 of the Sexual 
Offences Act for allegedly biting a police officer’s thumb 
during his arrest. 

The third petitioner was a woman living with HIV. After she 
disclosed her HIV-positive status to her spouse, he violently 
assaulted her and threatened to report her to the police 
under section 26 of the Sexual Offences Act.
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The second petitioner was a woman living with HIV who was 
on HIV treatment and had an undetectable viral load. She 
was charged under section 26 of the Sexual Offences Act 
after being falsely accused of breastfeeding another 
person’s child.

The fourth petitioner was a woman living with HIV who was 
married to the fifth petitioner, who is HIV-negative. The sixth 
petitioner was a woman living with HIV who was married to 
HIV-negative spouse. These petitioners were concerned 
that the HIV-positive spouses risked prosecution under 
section 26 of the Sexual Offences Act, even though they 
were all aware of each other’s HIV-statuses, and that the 
HIV-positive spouses were on treatment and taking 
precautions to prevent transmission.
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The respondents were the Attorney General, the Director of 
Public Prosecution (“DPP”). 
The National AIDS Control Council (“NACC”) joined as an 
interested party. 

There were two friends of the court (or amici curiae): the Joint 
United National Programme on HIV and AIDS (“UNAIDS”) and 
HIV Justice Worldwide (“HJWW”) (“the friends of the Court”). 

2. What were the parties’ arguments?
The Petitioners argued that section 26 of the Sexual Offences Act infringes 
the principle of legality because it is vague and arbitrarily enforced. They 
demonstrated that – by virtue of the law’s vague language – it is being 
applied in circumstances where there is scientifically a minimal or no risk of 
HIV transmission, and in circumstances where there is no established intent 
to transmit HIV. 

The Petitioners demonstrated that section 26 of the Sexual Offences Act had 
been used to harass and extort people living with HIV, to test them without 
informed consent, as a tool of gender-based violence against women living 
with HIV, to publicise people’s confidential health information unjustifiably, 
and to advance HIV stigma and misinformation. 

The Petitioners argued that the law therefore infringes constitutionally 
protected rights unjustifiably, including article 28 (the right to inherent 
dignity), article 29(f) (the right to freedom and security of the person), 
article 27 (the right to freedom from discrimination), article 49(1)(d) (the 
rights of arrested persons), article 50(1) (the right to a fair trial), article 31 
(the right to privacy), and article 45 (the right to family). 

The Petitioners provided undisputed expert evidence to show that the 
law did not prevent HIV transmission.

The Attorney General, with the support of the DPP, opposed the Petition. 
He argued that section 26 of the Sexual Offences Act was not unconstitu-
tional and was clear and unambiguous. 

The NACC also opposed the Petition. It argued that the law properly 
aimed to punish people who deliberately infect other people and did not 
infringe any constitutional rights. 



The High Court dismissed the Petition. 

It considered that it was 
beyond its mandate to consid-
er the undisputed evidence 
that the law undermined 
public health interventions 
and efforts to prevent HIV 
transmission.

The Court nonetheless acknowledged that 
the Petitioners had “clearly showcased” that 
the law had been used to “harass and charge 
them wrongfully” as people living with HIV. 
It held that the Petitioners were at liberty to 
seek redress for any non-compliance by the 
authorities with the law. 

It held that a person’s HIV-positive status 
should never be announced in open Court 
or published in order to protect the dignity 
of the person concerned.  

The Court did not consider 
that section 26 of the Sexual 
Offences Act was unconsti-
tutional. It held that, prop-
erly interpreted, an offence 
is only committed if a 
person has actual knowl-
edge of their HIV status, and 
intentionally, knowingly and 
wilfully does infects a 
person with HIV or other 
sexually transmitted disease. 
It therefore did not consider 
the provision vague or am-
biguous. 

It held further that the Peti-
tioners had not shown that 
section 26 of the Act violated 
their constitutional rights. 

3. What was the court’s decision?
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HJWW and UNAIDS were admitted as friends of the Court on 27 January 2020. 
HJWW provided an international context to HIV criminalisation generally and to 
section 26 of the Sexual Offences Act specifically. UNAIDS sought to provide the 
court with information on international standards, policies and recommendations 
regarding the use of criminal law against HIV non-disclosure, exposure and 
transmission. They also provided evidence on scientific advancements on HIV. 

The Court declined to consider the submissions of the friends of the court.



4. What is the effect of the
High Court’s decision?

The Court’s decision means that, unless the judgment is successfully overturned on 
appeal, section 26 of the Sexual Offences Act remains valid law in Kenya. 

The Court has confirmed, however, that the offence should be restrictively applied 
only where three elements are proved beyond a reasonable doubt: 

The Petitioners have appealed the judgment to the Court of Appeal. 

1st, the perpetrator 
must act intentionally 
and with a specific 
intention to infect 
another person; 

2nd, the perpetrator 
must have actual 
knowledge of their 
HIV status; and 

3rd, the prosecution 
must prove that the 
perpetrator actually 
infected the other 
person with HIV. 


