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REPUBLIC OF KENYA
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E ENFORCEMENT OF THE BILL OF RIGHTS UNDER
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IN'THE MATTER OF THE ALLEGED CONTRAVENTION OF ARTICLES
19,20,21,25,27,28,29,31,33,35,43,45 AND 46 OF THE CONSTITUTION OF KENYA
(2010)
BETWEEN

LA W eoeteteeeeeeeee et et ses st senasae s enssans VY12, A FEPETIRORER
KENYA LEGAL AND ETHICAL ISSUES NETWORK
ON HIV & AIDS (KELIN) .......oouivivevrereisinnssensesesssssssssnsesesesns 2D PETITIONER

AFRICAN GENDER AND MEDIA INITIATIVE TRUST (GEM) .....3%° PETITIONER
AND
MARURA MATERNITY & NURSING HOME..........cccocevininnn 15T RESPONDENT

COUNTY EXECUTIVE COMMITTEE MEMBER
IN CHARGE OF HEALTH SERVICES - NAIROBI COUNTY.....2NP RESPONDENT

CABINET SECRETARY, MINISTRY OF HEALTH.........ccccccuuvunen. 380 RESPONDENT
THE HON. ATTORNEY GENERAL..cvuanencsssunrsossmmsrssmsmsrmsmsnsnens 4™ RESPONDENT

AND

THE SECRETARIAT OF THE JOINT UNITED NATIONS

PROGRAMME ON HIV/AIDS (UNAIDS Secretariat) ............. 15T AMICUS CURIAE
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NATIONAL GENDER AND EQUALITY
COMMISSION (NGEC) wsussmsenssssorasesnssassusssansmnsusmronensereses 3R0 AMICUS CURIAE

THE INTERNATIONAL COMMUNITY OF WOMEN
LIVING WITH HIVICW)...uiiiiiiiiniiiiiiiieiniiecicnieeee e INTERESTED PARTY

Pursuant to Article 22 (1) of the Constitution of Kenya (2010) and The Constitution of
Kenya (Protection of rights and fundamental freedoms) Practice and Procedure Rules,

2013.

FURTHER AFFIDAVIT

I, ALLAN ACHESA MALECHE, of P.O. Box 112 - 00202 Nairobi a male adult Kenyan

of sound mind residing and working for gain in Nairobi County within the Republic of

Kenya, dohereby make a solemn oath and swear as follows:

1.

THAT, I am an advocate of the High Court of Kenya and the Executive Director

of Kenya Legal and Ethical Issues Network of HIV and AIDS (KELIN) who has
the joint conduct of this matter on behalf of the petitioners and thus competent to

swear this affidavit.

THAT, I have the authority of the Board of Directors to swear this affidavit on

behalf of the 2nd Petitioner herein.

THAT, this affidavit is in reply to grounds of opposition of the 3 and 4"
respondents dated 22 April, 2016 and filed on their behalf by the 4" respondent.

THAT, we reiterate the averment that the 2" Respondent as the County

Executive Committee Member in charge of Health Services in Nairobi County is

Constitutionally responsible for provision of health services and policy



formulation at the county level. The 1¢t Respondent Hospital is located in Nairobi

County, and within the leadership of the 2" Respondent.

THAT, we aver that the County Executive Committee is constitutionally

mandated under Article 183, to among other functions, manage and co-ordinate the
functions of the county administration and its department. Further, the responsibility
is also statutory as provided under section 36(1) of the County Government Act
which mandates the County Executive to supervise the administration and delivery
of services in the county and all decentralised units and agencies in the county. The 2
Respondent, as a County Executive Committee Member in Charge of Health
Services, is thus charged with the above responsibilities in relation to health

service delivery and policy in the county.

THAT, we reiterate our averment that the 3 Respondent as the Cabinet

Secretary, Ministry of Health in the National Government is mandated to deal
with all health policy matters including those related to reproductive health,
family planning and HIV control, prevention and treatment, among others at the

national level.

THAT, we aver that the responsibility to the 3 respondent is both statutory and

constitutional. Section 9(3) of the National Government Co-ordination Act (2013)
provides that a cabinet secretary is responsible for policy formulation and
guidance and, where required, implementation of the policy in respect of the
respective Ministry, State departments or agencies under him or her. And under
section 10(1) of the same Act, it is provided that each Cabinet Secretary is
responsible for the functions assigned to him or her by the President, the

Constitution, the Act, or any other written law.



8.

10.

11.

12.

13.

THAT, the 1+t Respondent Hospital is located in Nairobi County, in the Republic

of Kenya, and thus within the leadership of the 3 Respondent.

THAT based on the provision of Article 21 of the Constitution the 1%t and 2
respondents had a constitutional responsibility to ensure that health services
provided by health facilities within their leadership, whether private or public

facilities, do not violate human and constitutional rights.

THAT, we further aver that the 2" and 3™ respondents have constitutional and

statutory obligation to regulate and supervise the provision of health services

within their respective areas of jurisdiction.

THAT, the 2" and 3" Respondents are party to this suit since they failed in their

supervisory duties and constitutional responsibilities to ensure that the public
receive health services in a manner that does not infringe on their constitutional

rights as required by Article 21 of the Constitution .

THAT, we further aver that the failure by the 2" and 3" Respondents to strictly

enforce the National Family Planning Guidelines for Service Providers in relation

to informed consent contributed to the violation of the rights of the 1% petitioner.

THAT, we aver that the 2 and 3 Respondents must ensure that health services

provided by health facilities adhere to the Constitution, legislative and policy
guidelines, in addition to respecting human rights and meeting international

standards.



14. THAT, we know based on information provided in the report Robbed of Choice

that forced/coerced sterilization of women living with HIV has been a practice
that has been ongoing and the 2" and 3 respondents have not taken any

legislative or policy action to stop this gross violation of constitutional and

human rights.

15. THAT, we aver that the inaction by the 2" and 3 respondents to act on the

widespread practice of sterilizing women living with HIV contributed to the
violation of the rights of the 1¢ Petitioner herein.

16. THAT prayers ¢, d, e, f, g h, i, j, and m referred to in the petition if granted can
only be acted upon by the 2" and 3" respondent and it is thus important to have
them as respondents in this case.

17. THAT, what is deposed to herein is true to the best of my knowledge,
information and belief, save for where sources of information have been
disclosed.

SWORN at Nairobi by the said }
ALLAN A SA MALECHE }
This )g day of . M?.’]2016

DEPONENT

BEFORE ME:

COMMISSIONER FOR OATHS




DRAWN & FILED BY: -

ALLAN ACHESA MALECHE

KENYA LEGAL AND ETHICAL ISSUES NETWORK ON HIV & AIDS (KELIN)
MOMBASA ROAD, SOMAK BUILDING (Next to Airtel) 4" FLOOR

P.O. BOX 112-00200, KNH

EMAIL: amaleche@kelinkenya.org

MOBILE NO: +254 708 389 870

NAIROBI.

TO BE SERVED UPON:-

OJIENDA & CO. ADVOCATES
VIEW PARK TOWERS, 2NP FLOOR
UHURU HIGHWAY

P.O.BOX 17245-00100

NAIROBI

MANEGENE & PARTNERS ADVOCATES
BRUCE HOUSE- 10™ FLOOR, ROOM 1001,
STANDARD STREET,

P.O.BOX 7183-00200,

NAIROBI.

THE HON. THE ATTORNEY GENERAL
STATE LAW OFFICE

SHERIA HOUSE

HARAMBEE AVENUE

P.OBOX 40112

NAIROBI

RACHIER & AMOLLO ADVOCATES
MAYFAIR CENTER, 5™ FLOOR
RALPH BUNCHE ROAD

P.O BOX 55645-00200

NAIROBI



NUNGO, ODUOR & WAIGWA ADVOCATES

MAISONETTE NO. 1, COURT 30 (Next to Riley Group Security)
MOMBASA ROAD, OFF BUNYALA ROAD

P.O.BOX 70678-00400

NAIROBI

NATIONAL GENDER & EQUALITY COMMISSION
3 FLOOR, SOLUTION TECH PLACE,
LONGONOT ROAD, UPPER-HILL,

P.O BOX 27512 -00506,

NAIROBI



