REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYHR AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
PETITION NUMBER E063 OF 2021

KENYA LEGAL AND ETHICAL ISSUES NETWORK
ON HIV & AIDS (KELIN) .....ocvneunscnneneacens scvessseee PETITIONER
VERSUS

CABINET SECRETRARY, MINISTRY OF HERLTH. .... 1s'r RESPONDENT
THE ATTORNEY GENERAL. .........ccceveunneee .’.—?iiﬁ_\, ZNB\RE,?PONDENT

=

AND
,
e

1.

2. ;;It sued the respondent Cablnet Secretary, Ministry of Health and
Attorney General Vide this petltlon dated 25% February, 2021 Cltlng

that the re’spondents vehemently deny.

Petitioner’s Case

3. The petitioner commenced by setting out the relevant constitutional
and statutory provisions upon which this petition is founded. It relies
on Articles, namely, 2(4), 10, 19(1), 21(1), 35, 129, 201(9), 232 (e)

Constitutional Petition No. E063 of 2021 — Judgment Page 1 of 28



and (f) of the Constitution and proceeds to plead how alleged violations
were orchestrated.

4,  The petitioner also relies on the provisions of the Access to Information
Act No. 3 of 2016 and in particular cites Section 9 and Section 14. In
addition, the petition relies on the Fair Administrative Action Act, 2015
that calls for public duties to be discharged in an expeditious, efficient

lawful and procedurally fair manner.

through legal and policy devel
the Constitution. . -
6.  The petitioners averred that between 15t JuIy, 2009 and June, 2015 the
Ministry of Health Wlth the support of vanous partners including the

Global Alliance: for Vaccmes Immunlsatton (GAVI) provided significant

fi nanC|aI a|d to_l Kenyan Expanded PrOQramme of Immunisation (KEPI)

-_,26 178 992 A Frem the amount constituting the cash grant, USD

11,515 31'2'was paid through partners. The 1%t Respondent received
a tota!_v_of USD 14,663,680.

8. GAVI and 1% Respondent had agreed that the USD 26,178,992
would be for operational costs for measles-rubella campaign and

to support the introduction of new vaccines — pentavalent, yellow
fever, pneumococcal conjugate vaccine, rotavirus and injectable polio

vaccine and the human papilloma virus demonstration project.
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9. At the end of the project, Global Alliance for Vaccines Immunisation
(GAVI) conducted an audit on Kenyan Expanded Programme of
Immunisation (KEPI) between September, 2015 and March, 2016 to
ascertain if the funds had been used for the intended purpose and in
line with the terms and conditions as agreed. The audit came up with
findings as follows: -

(a) There were questioned expenditures (relating to

unsupported or inadequately supported
expenditure) of USD 1.6 million.

(b) There were balances held of GAVI funds not utilized
and not reprogrammed of USD 0.25 million.

(c) There were 0.73 million doses of pneumococcal
vaccine not accounted for.

10. The results of the audit were then discussed and vide a letter dated
14 June, 2016, the 1% respondent agreed that: -

(a) The guestioned expenditures (as set at 6 (a)
above) will be reimbursed.

(b) The unused programme funds held at the
National Treasury (as set at 6 (b) above) will
be repaid.

(c) KEPI was able to reconcile and account for
the unaccounted 0.73 doses of pneumococcal
vaccine (as set at 6 (c) above

11. In a transaction made between September and October, 2016; the 1%
Respondent reimbursed Global Alliance for Vaccines Immunisation

GAVI a sum of over Kshs. 160 million at tax payer’s cost.
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12. On 14* November, 2016; the petitioner together with other health
organizations drawn from health, human rights and governance sector
wrote to the 1% respondent to exercise of their right of access to
information and requested for the following information that was held
by the 1%t respondent: -

(a) A copy of the intergovernmental agreement on
the retention of this function (immunisation)
by the national government pursuant to
Article 187 of the Constitution and Section 26
of the Intergovernmental Relations Act.

(b) A report on the action taken against the
persons adversely mentioned in the audit
report including whether the Ministry has
referred this case to relevant authorities for
investigations and possible prosecution and
whether any funds have been collected from
those responsible in line with the law.

(c) Copies of documentation showing transfer of
payment of the above money from the Ministry
of Health and GAVI.

(d) Information on the source of the money paid
back to GAVI; in particular, the budget line the
money came from.

(e) Information on the measures the Ministry put in
place to ensure compliance with the audit
report

(e) information on the measures the Ministry put
in place to ensure compliance with the audit
report.
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13.

14.

15.

16.

17.

18.

19.

The request was not acted upon and a reminder was sent to the
1% respondent on 29" November, 2016, which was also not responded
to.

On 23" August, 2017, the petitioner applied to the Commission on the
Administrative Justice for Review of the refusal to supply information
in line with Section 14 of the Access to Information Act.

Despite the Commission on Administrative Justice repeated efforts to
have the 1%t Respondent supply the information that the petitioner had
sought, the 1% respondent did not provide that information as
requested by the petitioner.

The petitioner averred that the refusal by the 15t Respondent to supply
the information sought violated Article 35 (1) of the Constitution and
also Article 10 on values, principles of rule of law, participation of the
people, good governance, transparency and accountability.

That refusal to supply the information hinders the petitioner’s
obligation under Article 3 to defend the constitution and the right to
ensure the enforcement of the right to the attainment of the highest
standards of health under Article 43(1).

That the refusal to provide the information is in breach of principle of
openness and accountability whereby Article 201 (d) & (e) which
requires that public money shall be used in a prudent and responsible
way and fiscal reporting shall be clear.

The petitioner thus prayed for the following reliefs: -

a) A Declaration be issued that the failure by the 1
respondents to provide information sought under
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20.

b)

d)

e)

Article 35(1)(a) and also to publicise the
information in accordance with Article 35(3) on the
basis of the petitioner's request violates the right to
access to information.

A declaration be issued that the failure by the 1%
respondent to provide information sought under
Article 35(1)(a) and also to publicise the
information in accordance with Article 35(3) on the
basis of the petitioner's request is a violation of
Article 10 of the constitution and specifically the
values of the rule of law, participation of the people,
human rights, good governance, transparency and
accountability.

A declaration be issued that the failure by the 1%
respondent to provide information sought by the
petitioner under Article 35(1)(a) and also to
publicise the information in accordance with Article
35(3) is a violation of the obligations imposed on
the 1% respondent to ensure public finance is
utilized in an open and accountable manner and in
a prudent and responsible manner as stipulated in
Article 201(a) and (d) of the Constitution.

A mandatory order be issued compelling the 1%
respondent to forthwith provide, at the
respondents’ cost information sought by the
petitioner in the letter dated 14 November 2016.

Costs of the Petition

The petition was supported by the replying affidavit of ALLAN
ACHESA MALECHE sworn on 25% February, 2021 which reaffirmed
the contents of the petition and provided the relevant documents that
the petition and affidavit referred to as annexures (AMMI to AAM14).
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The Respondents’ Case

21.

22,

23.

24.

The 1% respondent responded to the petition through the replying
affidavit sworn on 5% June, 2023 by the Acting Director of General
of health, Ministry of Health, DR. PATRICK AMOTH.

The respondent denied the allegations in the petition and stated that
in its exercise of constitutional powers and functions, it understands
that its obligations under Article 21(1) of the Constitution which binds
the state and every state organ to observe, respect, promote and fulfil
the rights and fundamental freedom in the Bill of Rights and has at all
times observed the national values as per the constitution.

The 1% respondent insisted that it provided the petitioner with access
to information that had been sought, in any case, that information was
always available to the public through a link that the Respondent
provided in the letter ref. MOH/ADM/CONF/CAJ/1/31 VOL III (132)
dated 14" August, 2018.

The respondent stated that the orders sought should not be granted
and pleaded that the petition is frivolous, vexatious and an abuse of

the process of court.

Interested Party Response

25.

It was contained in its replying affidavit dated 29* October, 2021 which
essentially supported the petition.
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Petitioner’'s Submissions

26.

27.

28.

29,

Other than filing the written submissions dated 29*" March, 2013, the
petitioner’s advocate M/s Nyokabi Njogu, appeared before this court
on 19 April, 2023 and highlighted the submissions. She pointed out
that the replying affidavit of the Respondent was filed outside the
stipulated timeframe hence the petitioner should be taken not to have
responded to the petition.

She set out the factual background that informed the filing of this
petition and stated that it arose out of mismanagement and
misappropriation of donor funds advanced to the 1% respondent on
behalf of the public by Global Alliance for Vaccines and Immunization
for purposes of immunization of children.

That the result of the audit conducted by the donor at the end of the
project revealed massive losses through misappropriation and
mismanagement of over 160 Million Kenya shillings which the 1*
respondent refunded using public funds. The information that the
petitioner was seeking on public funds used to cover those losses
though refunds and whether any action had been taken against those
people involved.

That information was not provided despite writing to the respondent
and seeking the intervention of the Commission on Administrative
Justice (Interested Party) as per the provisions of Access to
Information Act which requires that an appeal against refusal for
provision of information be by way of review to the Commission on

Administrative Justice.
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30. The petitioner submitted that the 1% respondent was in breach of the
obligation on disclosure that is spelt out in Section 5 (1) (c) of the
Access to Information Act for failing to disclosure information relating
to refund of USD 1.6 Million for not informing the public why and how
it was done yet this money was intended to support immunization of
children under Kenya Expanded Programme Immunization (KEPI). It
that the matter directly affects the public.

31. Relying on the case of Khalifa and another Vs Secretary, National
treasury & Planning - Katiba Institute and Another
(Interested party) Constitutional Petition 032 of 2019) (2022)
KEHC 368 (KLR) 13 May 2022) Judgment), counsel submitted
that there was failure to supply information within 21 days which
amounted to refusal. That the purpose of Article 35 was to subject the
state to the new regime of openness in dealing with the public.

32. Counsel submitted the right to information is the founding value of
democratic society since it enables citizens to participate in governance
and hold leadership to account as held in Katiba Institute Vs
Presidential Delivery Unity & 3 others (2017) EKLR.

33. She contended that the state is under an obligation under the
International Law to provide access to information. She pointed out
that Kenya is a party to International Covenant on Civil and Political
rights (ICCPR) where the right of access to information is protected
under Article 19(2). Similarly, the right is protected in the Universal
Declaration of Human Rights (UDHR) under Article 19 as well.
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34.

35.

36.

S,

The petitioner thus argued that the state is not only bound by the
Constitution to provide vital information; Section 4 and 5 of Access to
Information Act but also under International Human Rights law for
which the State is constitutionally obligated by dint of Article 2(5) and
(6).

The petitioner argued that the failure to provide the information sought
undermined the principles of public finance under Article 201 and the
principles on public service under Article 232 as the funds were not
used for intended purpose.

That to date, the 1% respondent had never given any reasons for not
providing the information requested six years since the findings of the
audit report. Relying on the case of Republic Vs Public
Procurement Administrative Review Board and 2 Others Ex-
parte Higawa Enterprises Limited (2017) eKLR, the petitioner’s
advocate quoted the review by the court on Article 201 where it stated
that: -

“...Article 201 demands openness and accountability in
financial matters. Openness is an overarching concept
that is characterized by an emphasis on transparency
and free unrestricted access to knowledge and
information...”

She concluded by urging the court to grant the reliefs sought in the

petition.

Interested Party’s Submissions /

38.

M/s Musembi for the interested party relied on her oral highlights
before the court and the written submissions dated 18% April, 2023.
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39.

40.

She was firm in her submissions that let the interested party was
supporting the petition. She echoed the submissions by the petitioner’s
counsel that KEPI Project was an important project that affected the
public hence information about the project ought to have been readily
disclosed under the principle of maximum disclosure. She relied on the

......
--} wa—.

Company and 2 Others (2015) eKLRI___where it was held that the

right to information not only implies the .:tltlement by cmzen to

information but also imposes a duty®n the state

roactlvely prowde
the information in public interest.,
She further relied on Internatlonal and mstruments namely: ICCPR,

Universal Declaratlon of Human nghts UN“Héiman Rights General
Comment 34 on Artfcle 19 of ICCPK the Declaration of principle of

Freedom of access toi formatlen that affi rmed the right of expression

42.

highlighE, he written submissions dated 6t June, 2023 and the
replying affidavit of the 1% respondent of even date.

She submitted that the petitioner was not a donor in the KEPI
Programme. Further, that the petitioner had not even indicated the
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43.

44,

45.

46.

47.

rights they seek to advance upon receiving the information, describing
the petitioner as a busy body.

In regard to the Interested Party, she submitted that it is a body
funded by the tax-payer but had chosen to wade into this dispute in
partisan manner by taking up and prosecuting the petitioner’s case to
the extent of not even disclosing that the information provided by the

15t Respondent was sufficient.

Referring to the contention that the respondent had .not provided

information, she insisted that the respondent had prowded all the

She submitted the: petltroner had clearly indicated that the body
responsible for: the mformat;on was KEPI hence the information shouid

Concermng the |ssue of documents that effected the transfer of funds

'"5'_?and MOH; she submitted that the information was a
matter for th'e Ministry and GAVI; and that GAVI should be asked to
provide the same.

She submitted that the right to information under Article 35 of the
Constitution is not a right that can extend to juristic persons citing the

ration in the Nairobi Law Monthly case (supra).
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48.

49.

50.

51,

52.

53.

She contended that the dispute concerns finances and ought to be
resolved as a civil matter, not as a constitutional issue. She submitted:
“.. it is money that has brought the dispute. If it is a

dispute on access to information, it is the donor who
should have been in court not the petitioner...”

Miss Mwangi was emphatic that the 1 respondent did not violate the

right of any citizen. .

In the written submissions, counsel for th'éZ pondent-contended that

11111

the petltlon had not been drawn W|th preC| on showmd How_ﬁthe right

Constltution Joﬂ"'&ithe expanded category of persons that can file

_,_constl’cUtlonal petltldns ailegmg violation of fundamental freedoms or
Z‘wolatlon of the Constltutlon

oo

In response t'“"?the submissions on the ratio in Nairobi law Monthly case

M’,;;s

that a rlght ‘under Article 35 does not extend to a juristic person, M.s
Nyokabi countered that this authority was longer applicable following
the enactment of the Access to Information Act which defines a person
to include a juristic person.

She concurred that the right of Access to Information can be limited
but the limitation must comply with the requirements of Article 24 of
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the Constitution which has to be justified in an open and democratic
society.

54. Referring to the affidavit of Allan Makache that the 1% Respondent
counsel had pointed to, she submitted in paragraph 26 of the affidavit,
the deponent was categorical that the 1% respondent did not provide
information. %

55. On submissions by the Respondent counsel that KEPI is an

independent entlty from Ministry of Health" fljom whlch mformatlon

56.

partisan.

Analysis and determination €

57. Having rev' _wed the pleadmgs the affidavits and submissions by all

partles:herem |t is my view that that the following are the issues for

determ natlo -in thls pet|t|on -

Whether ‘the petitioner has the requisite locus
f"tandl to institute this petition.

whether as a juristic person, the petitioner can
allege violation of right of access to information
under Article 35 of the constitution.

iii) Whether, given the facts of this case, the 1*
respondent was the one responsible for providing
the information sought by the petitioner or not.

iv) If No. 2 is in the affirmative, whether the 1
Respondent availed the information sought fully or
partly.
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58.

v) Whether in the circumstances of this case the 1
respondent violated the rights to information of the
petitioner under Article 35 of the Constitution or in
any other right under the constitution.

vi) Whether the petitioner is entitled to the reliefs
sought.

On the 1% issue, the 1 respondent submlssmns wa hat the petitioner

was not a donor under the Kenya f‘f-_-xpanded Programme on

Immunization and had also not even cared to _show he-;_\__:rlghts it would

61.

stake, d}rbi-e can institute a constitutional petition in public interest. The
cited provisions have elaborated on this and I need not belabor the
point.

Needless to say, it is not a blank cheque that allows abuse of court
process by busy bodies through filing of frivolous or vexatious
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litigation. Courts forever remain vigilant to ensure that their processes

are not abused so that only bona fide litigation is given the nod. In

Mumo Matemo Vs Trusted Society of Human Rights & 5 Others

(2021) eKLR where their Lordships upheld this principle observed
thus: -

"...this Court cannot fashion nor sanctlan an invitation to

a judicial standard for locus standi that places hurdles on

access to the courts...Howe ver;é_:fwe must hasten to make
it clear that the person who moves the courl? forjud:c:al

redress II1 cases of thls kmd must__ be "_“ctmg ‘bona fide

Court should not allaw fts'élf to be se:zed at the instance
of such persan ‘and must reject their application at the

respéndent fbr use in health programmes that targeted the

|mmumz ion of children in general. The need to know if the money
was applied for the stated purpose is a question of great public
interest.

64. Furthermore, it was also alleged in the petition that after the audit was
done by the donor (GAVI) the 1% respondent offered to repay the funds
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65.

66.

67.

68.

that had been misappropriated using public coffers. That also raises a
public interest question on whether these resources were applied
prudently.

In view of those considerations, I do find that the petition as framed
raises matters of great public interest for which any person, including
the petitioner herein, may institute a petition to; determine if there was
violation of the constitution or fundamental rlghts and freedoms under
the bill of rights. I thus do not agree wlth the content|on by:the 1%
respondent that that the petitioner is a busy bod
frivolity.

who. | is motwated by

'any mdmdual who has Kenyan Citizenship, and any
£ ty that is controlled by one or more Kenyan Citizens,”

Consequ y, the submission by the 1% respondent that the right of
Access to Information cannot be claimed by a juristic person does not
represent the current position and it thus fails.

Was it the responsibility of the 1%t respondent to avail the

information sought to the petitioner?
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69.

70.

valk:

72.

73.

This issue arises from the submissions made by the 1% respondent
counsel in which she stated that the petitioner had indicated that KEPI
(Kenyan Expanded Programme for Immunization) was the body in
which the information which is sought was held, hence according to
the 1% respondent that was the rightful institution to which its request
for information should have been directed. She:submitted: -

. they have indicated that the peaﬁfe responsible for
thls immunization programmeé is._KEPI = Information
could have easily been saught from KEPI ana' then the
donor....” N

M/s NJogu in a quick reJomder dlscounted th|s content|on and

If KEPI was an lndependent entlty the 1st respondent should have
exonerated itself from that responSIblllty by pleading that fact and
backing it up wrth evndence not ralsmg the issue through submissions.

Submlssmns IS not ewdence that can never answer a factual issue.

*the mformatlon on GAVI Audit by various organizations dated 14"

November 2016 and one dated 26™ November, 2016; they were all
addressed to the 1t respondent — Cabinet Secretary, Ministry of

Health.

When the two letters were not responded to and a complaint for review
was made to the Commission on Administrative Justice (Interested
Party), via the letter of 23 August, 2017, the Commission on
Administrative Justice directed its letter dated 14" September, 2017 to
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74.

75.

76.

77.

Mr. Julius Korir, Principal Secretary, Ministry of Health, Afya House, P.O
Box 30016 — 00100, NAIROBI.
Then followed another letter to the Principal Secretary in the Ministry
of Health this time, Peter K Tum P O Box 30016, Nairobi which was
sent by CAJ on 8t June, 2018.
Another letter was also sent to the same add ress__tg Principal Secretary,

Peter K Tum on 24% June, 2018 and another on 17th August 2018.
The Ministry reacted to these correspondences by sendlng out the

eter of 14" August, 2018, Ref. MOH/ADMn/_c_:_ONF/CA]/1/31 VoL III

201 6...

Even taklng thlS particular portlon of the response only, it is evident

that the 1st respondent understood quite clearly that the respon5|b|l|ty

respon5|b|hty in regard to the information sought through the
respondent letter of I;Fh August, 2018; the respondent cannot now be

£ - LI ;
allowed to run away,_way of submissions. The submission is not
evidence, lacks merit and is contrary to the evidence on record.
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79. The next issue is whether the 15t respondent discharged the obligation
to supply the information that was required in full.

80. The initial letter that was directly sent to the 1%t respondent by the
petitioner is what is attached as annexure "AM 4” in the supporting
affidavit of Allan Maleche and indicated the scope of information
required as follows: -

a) . kindly provide us with copy ‘of.the mtergovemmenta/
agreement on the retention of this functfon by.the national
government pursuant to Article 187 of. the Constitution and
Section 26 of the Intergovemmenta/_ Relations Act.

S

b) A reporton the &‘CZ?OH taken aga_‘_._st the persons adversely
mentioned-«in. the»audit: report ‘including whether the
M/nlstry has referred: thrs case to re/evant authorities for

funds have beén co//ected from those responsible in line
w;th the /aw, , )

dic. Cop;es of documenta tions showing transfer of payment of
__ “uthe o.money from the Ministry of Health and GAVI.
s, Informahon on the source of the money paid back to
GA I/I' fn partfcu/ar the budget line the money came from.

e) Informat;on on the measures the Ministry put in place to

ef?sure compliance with the audit report.

81. The letter by the petitioner to the 1% respondent in compliance with
section 8 of Access to Information Act that requires that anyone
seeking information should do so in writing in English or Kiswahili to
the person holding the information.
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82.

83.
84.

85.

86.

87.

Under Section 9 of Access to Information Act, upon receipt of this
latter, it was imperative for the 1% respondent to respond to the same
within 21 days whereby it could indicate if the information was
available or not or whether it would be released or not, if not willing
to release to provide reasons for declining.

The letter did not elicit any response from the J._St respondent.

‘“«‘»“

This prompted the petitioner to write to theIChalrp '-son of Commission

on Administrative Justice after its second;'remmder etter was also
|gnored The 2™ reminder was on 29th Novembe' 2016:_‘ Th

;?‘AMM 8’ seeking an update of any progress in providing

mformatlon there no response was received.
20 18, the Commission on Administrative Justice wrote to

the Principal Secretary of the 1%t respondent another letter and |
endorsed with words ‘Personal Service’ reminding that it was the final
reminder for the 1% respondent to act on the requests made. That
letter is'AMM 9",
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88. The letter did not elicit any response. On 24t July, 2018, another letter
to the Principal Secretary of 1% respondent was sent this time round,
with CAJ indicating it would summon the Principal Secretary for the
unresponsive office conduct exhibited so far. The letter is "AMM 10"

89. It would appear that this is what jostled the 1% respondent to respond
via the letter of 14 August 2018 in which stated interalia' -

oy .oc\n,

......

financial support from-i'fGA:KI, and whggh is the umbrella
body of all ““NGOs, " i cluding the other
complainant. _— -

I recognize that requests:-far mformatlon of Access to the
sameis a const:tutmn nght as perAccess for Information
Act No. 31 _of 201 6. Itis agalnst this background that the

via Ié&entqﬁ;:-17t“ August, 2018 and by copy of the same forwarded the
the attached information to the petitioner. That letter is ‘AMM 12’

91, The petitioner upon receipt wrote back to the CAJ the letter dated 8™
October, 2018 ‘AMM 13’ indicating that the information provided was
partial and detailing the outstanding information as follows: -

Constitutional Petitioh No. E063 of 2021 - Judgment Page 22 of 28



a) A copy of the intergovernmental agreement on the
retention of this function by the national government
pursuant to Article 187 of the Constitution and Section 26
of the Intergovernmental Relations Act.

b) A report on the action taken against the persons adversely
mentioned in the audit report including whether the
Ministry has referred this case to relevant authorities for
investigations and possible prosecutfon and whether any
funds have been collected from those Iresponsrb/e in line
with the law. §

_ ' ofll _he money paid back to
GAVL: in pamcu/ar, the budget line.the money came from.

Health ie 1 ._,._Respondent on 8t October, 2018 and attached the letter

by the petltloner stating as follows: -

e humbly but firmly request you to respond to the
foregoing within the next seven (7) days from date of
receipt to allow us bring this matter to a conclusion.”

93. The question that this court is required to determine is, was the
requested information availed?
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94.

95i

96.

97.

98.

It is quite evident that from the word go, there was deliberate
resistance by the 1%t respondent to provide the information the
petitioner was seeking. Indeed, the 1t Respondent conduct was
contrary to Section 9 of Access to Information Act No. 31 of 2016 which
required it to communicate to the requester of information within 21
days of receiving the request which it did not.

Commission on Administrative Justice and to date even the Iast letter

calling upon it to supply the outstandmg lnforma’clon has never been

responded to.

Article 35 of the Constitution provxdes'as follows -
35. (1) Every c:tlzen has the nght of access to:

@) fnformatzon he/d by the .S‘tate and

(b) mformatfon he/d by another person and required for

e or m;s/eadfng information that affects the person.

(3) The State shall publish and publicise any important
mformatfon affecting the nation.

From the above constitutional position, it is clear that citizens are
entitled to the information held by the state. The Constitution even
calls upon the state to publish all the important information affecting
the nation.

Article 35 sets out a foundation for transparency and openness in
running of public affairs by ensuring that the public is kept abreast of
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99,

100.

101.

1 02 , Z:-

103.

what goes on in government. Public affairs are no longer dens of
secrecy. Information sharing by Government is meant to promote and
enhance participation of the people in governance to promote
accountability in public affairs. Withholding information from the public
is tantamount to taking away their right to participate in governance.
Only information that can be properly justiﬁecl.;jg law may be exempt

from release.

In the present case, despite the bulllsh.:'f.&:eswe exhlbited by_ the 1

respondent in withholding the mformatlon it neve ven
i‘“f“é\ "“w
"-':-reasons emain’ unexplalned

say why it was acting so perilously T
to date.

'SAA 117 that it sent to CAJ.
The letter by the petitioner had 4 other different requests. The

respondent attempted to avoid those other requests by stating that
the information was in the GAVI Website which it then cited.
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104. This conduct by the 1% respondent was escapist. I have personally

105.

106.

107.

108.

{:fartlcle

examined the letter of the petitioner keenly and it is easy to tell what
petitioner’s request letter listed cannot be in a donor’s website. For
instance — how would one expect to find a copy of Inter-governmental
agreement between National and County Governments pursuant to
Article 187 of Constitution in the donor’s Websrte? How about the
report of action taken on the persons mentloned m___GAVI Audit report
and whether refunds had been collected .from found to have
misappropriated and the information of funds pald back to GAVI?

It is also important to underscore that the mformatlon that the
petitioner sought touched on donor funds tnat Were entrusted to the

1%t respondent for the utllrzatlon |n matters ‘of health for publlc

public finance enshrlned on Artlcle 201 (a) and (d) of the constitution
applied. _ - - @ y _

Article 201 (a) and (d) out rlghtly |mposes a duty of ensuring openness,
accout tablllty and publlc partrdpatlon in matters of public finance while

: ;';;(d) requrres ‘that public money shall be used in prudent and
responsrble ma_nner

By farlln to
respondent violated the principles of openness, transparency
and accountability under Article 201(a) of the Constitution.

To that extent, the request by the petitioner for the 1%t Respondent to

rovide the information on utilization of the said funds,

indicate the actions taken in regard to that audit report was not far-
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fetched as members of public in general desired to know what actions
were being taken to remedy the loss of funds meant for their benefit.
109. Consequently, failing to provide the information required by the
petitioner not only violated Article 35 of the Constitution, but also the
provisions of Article 201 (a) on transparency, openness and
accountability in public finance. It shows a govgrnment institution that
was unwilling to be accountable to the people in t administration of

110.

seekmg access

111. It is thus, cléar_ that ‘the provisions of Article 35 of the constitution on

rlght of acce :m':_'to the information of the petitioner and indeed those of

the public were violated by the actions of the 15t Respondent inclusive
of the 1% respondent’s failure to adhere to the principles of openness,
transparency and accountability in public finance required under Article

201 (a) of the Constitution.
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112. The petition thus succeeds and pqetitioner shall be entitled to the
following reliefs: -

a) A declaration do hereby issue that failure by the
15t Respondent to provide information sought by
the Petitioner under Article 35 (1) (a) violates the
right of access to information under Article 35 (1)

(a).

b) A declaration do hereby issue that failure by the
15t Respondent to providé the fnformatmn sought
by the Petitioner under Artlcle 35
of obligation placed' upon the Respondent to
ensure openness, transparency__\ nd accountability
in matters of public: F nance underArtche 201 (a) of
the COHStltUtIOﬂ.

c) A mandataty arder is hereb Y :ssued compelling the
I Respondent to) pro vide forthwith, at the
I respandent’s cast, ‘the information sought by the
petltloner in the Ietter of 14/11/2016.

Pmsuaﬁt to rule 26' (1 ) of the Constitution of Kenya
(Protectmh ~of Rights & Fundamental Freedoms)
actice & Procedure Rules, 2013, costs are granted
,at‘-tbe discretion of the Court. Owing to the flippant
attitude exhibited by the 1% Respondent in
responding to the request by the petitioner thereby
Ieadmg to filing of this suit, it is ordered that the
st respondent shall bear the costs of this petition.

Dated, signed and delivereg at Nairobi this 22" day of September,

2023, —

MUGAMBI
UDGE
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